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HOUSING CASES IN THE COUNTY COURTS 



A consultation paper on implementing 
the proposals of the Civil Justice Review 

and related issues 



PART I : INTRODUCTION 



Aims and hackground 

1.1 This consultation paper invites the views of court users 
and others with an interest in housing on proposals to 
improve court procedures in housing cases. 

1.2 The proposals stem mainly from the report of the Review 
Body on Civil Justice published in 1988*. The Review Body's 
terms of reference were: 

To improve the machinery of civil justice In 
England and Wales by means of reforms In 
jurisdiction, procedure and court 
administration and In particular to reduce 
delay, cost and complexity . 



*Civil Justice Review Cm 394 (HMSO) 1988 
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1.3 The Lord Chancellor announced the Government’s intention to 
undertake a five-year programme of reform based on the 
Civil Justice Review (CJR) in April 1989. The necessary 
primary legislation was secured in the Courts and Legal 
Services Act 1990. Its provisions are being brought into 
effect gradually so that changes are introduced in an 
orderly and effective way, without placing undue strain on 
the legal system or the court service. 

Housing cases 

1.4 Housing cases constitute one of the main classes of civil 
business. Not only do they represent a substantial 
proportion of county court work. But complaints of delay, 
cost and formality in the handling of housing cases, many 
of which involve the loss of people's homes or, in the case 
of landlords, an important part of their income, have 
aroused understandable public concern. The Review Body 
therefore gave special consideration to court procedures in 
housing cases (CJR Chapter 10). 

1 . 5 For the purpose of the CJR a housing case was taken to be 

any case which involves a dispute in respect 
of domestic residential premises other than 
a dispute or claim over property in 
matrimonial proceedings. 

This definition includes matters affecting terms of 
ownership, the protection and extension of rights, and 
remedies for the infringement of those rights. In turn, 
these matters include disputes about rent, applications for 
possession of property, breaches of repairing obligations, 
the right to buy, terms of tenancy agreements, and 
homelessness. In the longer term, it is possible that the 
nature of housing cases will change in the light of recent 
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proposals* for a new form of tenure of flats and other 
interdependent properties. It is too early to assess what 
effect, if any, such changes to the substantive law might 
have on the procedural issues discussed in this paper. No 
attempt has therefore been made to anticipate them. 

The CJTR's recommendations 

1 . 6 The Review Body recognised housing as an important body of 
work for the courts, calling for a systematic approach and 
for more care and attention in the handling of each case. 
It proposed improvements to existing procedures which 
would: 



- Improve access to the courts; 

- ensure proper judicial consideration of individual 
cases; and 

- encourage better management of rent arrears. 

1.7 Annex A to this consultation paper lists the CJR's 
recommendations on housing. Several of these raise no 
controversial issues for implementation and are being taken 
forward administratively by the Lord Chancellor’s 
Department. Others needed further policy development 
jointly with the Department of the Environment before the 
scope and form of the changes could be issued for public 
consultation. Recommendations 77, 79, 83 and 84 fall into 
the first category and need no amplification at this stage. 
Recommendation 85 is to be taken forward in a separate 
initiative on the wider issues of costs generally in due 
course. Recommendation 86 - that Rent Assessment Panels 
should be integrated into the national structure for courts 
and tribunals administered by the Lord Chancellor - is more 



*Conionhold: a consultation paper Cm, 1345 (HMSO) November 1990 
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appropriately considered in the context of the Lord 
Chancellor's policy on tribunals and is not therefore 
included in the present consultation. 

1.8 This consultation paper focuses on the remaining four 
recommendations of the CJR on housing, which are those most 
central to its aims. They are: 

{IS) In housing possession cases, there should be 
reforms In procedure and forms to provide the 
court with further evidence on the basis of the 
claim and the circumstances of the defendant; 

(80) there should be a new form of rent action; 

(81) there should be a new form of housing action; and 

(82) subject to an early survey, there should be an 
effective shift of housing possession cases from 
High Court to county court. 

New Issues 

1.9 There are two further issues which were not the subject of 
examination by the Review Body. The first is the rising 
public concern at the length of time it frequently takes 
for private individuals to regain possession of their homes 
through the courts after the expiry of assured shorthold 
and other tenancies. The second concerns tenants of 
mortgagors who unlawfully let the property without the 
consent of the mortgagee. If a possession order is 
subsequently made in respect of the property, these tenants 
may find themselves liable to summary eviction without 
warning, through no fault of their own. 

1.10 The Lord Chancellor has agreed to consult on proposals to 
alleviate these two problems at the same time as the CJR 
housing reforms. They are therefore included in this paper 
(Parts V and VI). 
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Consultation and timescale 



1.11 The proposals in this consultation paper are seen as 
forming a package which seeks to balance the competing 
claims of those concerned with housing. Court procedures 
should prevent undue hardship while enabling landlords to 
recover arrears of rent promptly, safeguarding the 
interests of building society depositors, providing home 
owners with effective rights of repossession when a tenancy 
expires, and upholding .the rights and obligations of both 
landlord and tenant. The proposals have been developed 
after wide consultation in 1987, which informed the 
recommendations of the CJR. Further consultation has since 
taken place on one of the CJR's recommendations ~ that 
there should be a new form of rent action; and the new 
issues discussed in Parts V and VI of this paper are based 
on extensive representations made to both the Lord 
Chancellor's Department and the Department of the 
Environment over recent years. 

1.12 It is intended to issue draft Rules and forms for 
consultation later on this year, and to introduce the 
changes during 1992. 
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PART II : HOUSING ACTION 



CJR Recommendations 

2.1 To improve access to the courts for those with commonplace 
housing disputes, the CJR recommended that there should be 
a simplified form of housing action along the lines of the 
small claims procedures. Its main features were to be 
(para 736 ) : 

(i) an opportunity for litigants to commence housing 
proceedings of whatever sort on the basis of an 
outline complaint; 

(11) provision for some types of housing case to be 
dealt with by arbitration, subject to a 
discretion on the part of the district judge* to 
refer such cases to full trial; 

(111) provision for surveyors or valuers (or other 
suitable experts), paid out of court funds, to 
act as assessors In cases which are arbitrated; 
and 

(Iv) power for district judges to grant an Injunction 
or order specific performance. 

2.2 These proposals were developed in the light of wide 
consultation in 1987. They sought to alleviate fears of 
cost and formality associated with the judicial process. 
They also sought to meet the concerns of consultees who had 
considered that the small claims procedure was 
inappropriate for handling the complexities of housing law, 
and that the cost of expert evidence would act as a 
deterrent to litigants. 



*In quotations froi the CJR, the new title "district judge" (introduced 1 January 1991) has been 
substituted for "registrar". 
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2.3 Paragraphs 737-738 of the CJR explain the proposed 
procedures in more detail: 

737. It Is suggested that there should be a general form 
of housing action with the following characteristics : 

(i) The action would enable plaintiffs to start 
proceedings on the basis of an outline 
complaint about a housing matter. This should 
lead to a preliminary hearing at which the 
district judge should: 

(a) assist the parties to formulate the 
nature of the claim and the matters to 
be determined; 

( b ) decide , having regard to the 
importance , complexity and substance of 
the case, whether to refer the case to 
arbitration or to trial; 

(c) determine, in the case of arbitration, 
whether an assessor should be 
appointed. 

(ii) The district judge’s discretion to decide 
whether to refer an action to arbitration 
should apply only to the following types of 
cases : 

(a) service charges; 

(b) breaches of covenant, including 
repairs; 

(c) right to buy; 
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(d) rights under Part IV of the Housing Act 
1985, excluding possession, but 
including rights to improve, right to 
information, right to be consulted and 
rights to repair; 

(e) leasehold enfranchisement; and 

(f) mobile homes. 

738. There follows an outline of the procedure now 
recommended : 

( i ) Issue 

Proceedings should be commenced using a 
standard form which should indicate to the 
defendant that a housing complaint has been 
made and should include a statement of what the 
complaint is and an indication of the remedy 
which is sought. 

(ii) Preliminary hearing 

A date for a preliminary hearing should be 
allocated at issue stage. The papers 

accompanying the summons should explain the 
purpose of the hearing at which the district 
judge, adopting an interventionist role, 
should: 

(a) identify the issues in dispute and 
refine them into their respective areas 
of law; 

(b) decide in those cases where he has a 
discretion whether to refer the case to 
arbitration or to trial; and 
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(c) give directions for the preparation and 
conduct of the hearing or arbitration, 
for example as to the number of 
witnesses or the provision or exchange 
of documents. 



(iii) Appeals 

There should be a right of appeal to a judge 
against the district judge's decision whether 
to refer a case to arbitration or trial. 

( iv ) Arbitration 

(a) The arbitration hearing should be 
conducted in the same manner as small 
claims arbitrations and should be such 
that legal representation, although 
permitted, should not be necessary. 
Details of proposed rights to lay 
representation for litigants are set 
out in R.48*. 

(b) Where a case is referred to arbitration 
the district judge should consider 
whether to appoint an assessor and such 
assessor should act in an advisory 
capacity only. He should either sit 
with the district judge to give advice 
or should, at the district judge's 
direction, provide a written report for 
the court which should also be made 
available to the parties. Assessors 
appointed in this way should be paid by 
the Crown. 



*See paragraph 2.29 below 
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(c) The district judge should have the 
power to grant injunctions or order 
specific performance, but with the 
proviso that any resulting application 
to commit should be heard by a judge in 
open court with legal aid available to 
both parties where this is appropriate. 

(d) The allowances for parties, costs and 
expenses would be the same as those 
which apply in small claims. 

2.4 Before the new procedure can be implemented there remain 
detailed policy considerations concerning its scope. The 
following paragraphs deal first with these before 
discussing the related matters of the provision of experts 
to act as assessors, the costs provisions and the CJR's 
proposal that legal aid should not be available in housing 
arbitrations . 

The scope of the new procedure 

2.5 The range of disputes to which the Review Body, after 
consultation, considered the new procedure should apply 
expressly excludes actions for possession. It was 
recognised that possession actions, particularly on the 
ground of arrears, are generally not contested, whereas the 
need for the type of housing action proposed lies primarily 
in the field of contested claims. With the exception of 
possession actions, however, the Review Body saw the scope 
of the new, informal procedure as extending fairly widely 
by reference to the six areas of dispute listed in CJR 
paragraph 737 (ii). 
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2 . 6 Although the new procedure will share some characteristics 
with the established small claims arbitration procedure, 
the housing action will have an identity of its own. It is 
therefore proposed to introduce the facility by stages to 
allow for its orderly development, and to accustom court 
users to it gradually. 

2.7 It is necessary first to consider for which types of 
dispute the housing action should initially be launched. 
To establish its purpose and character, the housing action 
should from the outset cover a category of business which 
users can easily identify and which has wide relevance by 
embracing everyday situations. The six areas of dispute 
proposed for inclusion by the CJR in fact comprise two 
separable categories of housing matters: those primarily 
concerning the occupation and management of a property and 
those where ownership is the central issue. 

2.8 Service charges, breaches of covenant, repairs, 
improvements, information, consultation - these make up the 
main management responsibilities; while from every tenant’s 
point of view they are value-for-money issues which 
directly affect quality of life. Mobile homes may also 
give to rise to similar disputes. An accessible, informal 
procedure is particularly well suited to disputes in this 
category. 

2.9 On the other hand, the right to buy and leasehold 
enfranchisement arise in a more restricted range of 
circumstances and are likely to concern more substantial 
financial interests. These are grounds for excluding them 
from the housing action initially. 



2.10 For these reasons, it is proposed to make the housing 
action available initially for disputes in the following 
broad areas: 

service charges ; 

breaches of covenant, including repairs; 

rights under Part IV of the Housing Act 1985 
("The Tenant’s Charter" provisions) excluding 
possession, but including, for example, rights to 
improve, right to information, right to be 
consulted and rights to repair; and 

mobile homes (under the Mobile Homes Act 1983). 

Questions for consultation 



2.10.1 Do you agree that the housing action should exclude, 
on introduction, disputes about possession, the 
right to buy and leasehold enfranchisement? 

2.10.2 Do you agree that it should include disputes in the 
broad areas listed in paragraph 2.10? 

2.10.3 What rights other than those mentioned specifically 
in paragraph 2.10 should be included initially? 

2.11 In the context of these issues there appears to be no 
distinction between tenants and long leaseholders, or 
between the public and private sectors. The housing action 
would therefore apply equally to each category. 

Questions for consultation 



2.11.1 Do you agree that the housing action should apply 
to both tenants and long leaseholders? 
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2.11.2 Do you agree that It should apply to both the public 
and the private sectors? 

2.12 There remains the question whether the scope of the housing 
action needs to be limited by reference to a financial 
yardstick if it is already limited by type of dispute. The 
consultation paper issued in 1987 suggested that it should 
be, but the CJR made no proposal on the point. 

2.13 Three options appear at first sight to be available. 
Either all types of dispute to which the housing action 
applies would be subject to a financial limit; or some 
types would and others not; or none would be subject. Each 
option is now examined in turn. 

All disputes subject to a financial limit 

2.13.1 In the case of small claims arbitrations, it is 
generally considered that the informality of the 
procedure, the no-costs rule, the non- 
availability of full legal aid and the very 
limited grounds of appeal make the system 
inappropriate for higher value claims. Similar 
arguments might be advanced in support of placing 
a financial limit on housing action cases. 

2.13.2 However, there are important differences. In 
this context, the main difference is that small 
claims arbitrations can only determine money 
claims, and the district judge has power only to 
award damages. There is no power at present to 
make orders for specific performance or to grant 
injunctions or other relief. Such powers are, 
however, proposed under the housing action so 
that it will be capable of dealing effectively 
with, for example, failure by landlords or 
tenants to comply with statutory or contractual 
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obligations. This type of dispute will often not 
be susceptible to having a value placed on it 
except by reference to such factors as the value 
of the premises. However, that approach has now 
been largely superseded for other purposes by new 
arrangements for valuing actions introduced this 
July. Article 9 of the High Court and County 
Courts Jurisdiction Order 1991* provides a more 
logical method of valuing actions for relief 
other than a sum of money: the amount "which the 
plaintiff or applicant could reasonably state to 
be the financial worth of the claim to him" . The 
Order recognises that there will be cases to 
which no quantifiable value can be ascribed by 
this method. Such cases are to be assessed (for 
the purposes of determining where they will be 
brought or tried) by reference to their 
importance, complexity and substance. 

2.13.3 The new, logical approach to valuing actions will 
gradually be applied for all purposes. If it 
were also to be applied in housing cases to 
determine whether or not a dispute was eligible 
for the housing action, many cases. Including 
those brought to enforce obligations rather than 
to recover a sum of money, could not be valued in 
money terms. This effectively excludes the first 
option and leads to consideration of the second. 

Some disputes subject to a financial limit, others not 

2.13.4 The housing action could be made available to all 

disputes (in the categories listed) which are not 
susceptible to a financial value; and a monetary 

ceiling could be placed on all others. For 

consistency, the latter would be valued In 

accordance with the principles of the 

Jurisdiction Order, that is, either: 



*SI 1991 No.724 
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(i) the amount which the plaintiff 

reasonably expects to recover 

(where the claim is for a sum of 
money ) ; or 

(ii) the amount which the plaintiff 

could reasonably state to be the 
financial worth of the claim to 
him (where the claim is for a 

remedy other than a sum of money, 
but where a monetary value can 
nevertheless be placed on it). 

2.13.5 If this option were adopted, it would be 
necessary to set a figure at which the financial 
limit would initially be fixed. There would be 
some attraction in keeping the limit in line with 
that set for small claims arbitrations, currently 
(from 1 July this year) £1,000. But it would be 
important to ensure that the same figure, when 
applied to housing disputes, would not exclude 
cases otherwise appropriate for the simplified 
procedure. Consultees who favour this option are 
invited to express their views on what the figure 
should be. 

No financial limit 



2.13.6 Any consideration of the third option must 
address the points made in paragraph 2.13.1 in 
support of a financial limit to the small claims 
jurisdiction. Are the differences between the 
small claims procedure and the new housing action 
sufficient to justify imposing no financial limit 
on the latter? It is suggested that they are. 
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2.13.7 



2.13.8 



The first relevant difference is that a housing 
action will not be automatically referred to 
arbitration as is a monetary claim within the 
small claims limit (subject to the reference 
being rescinded by the district judge or on 
application). In housing disputes, it is 
proposed that a plaintiff will be entitled to 
choose whether to issue a summons under existing 
procedures or to make an outline complaint for 
reference to arbitration as a housing action. 
Whether the defendant should be entitled to 
challenge the plaintiff's choice of forum is 
considered in paragraphs 2.15 - 2.19 below, but 
in any event the effect is expected to be that 
most cases not suited to the procedural 
limitations of the housing action will not 
initially be referred to it. 

There is then a second opportunity for 
inappropriate disputes to be channelled away from 
the informal procedure; at the compulsory 
preliminary hearing. Practice in small claims 
arbitrations has varied in respect of preliminary 
hearings; some cases have been subject to them, 
others not . The C JR recommended that there 
should be no requirement for a preliminary 
hearing in small claims cases, except for 
personal injury claims and cases which are 
complex. However, a preliminary hearing was seen 
as a necessity in housing actions. In addition 
to other matters, the district judge will be 
required at the preliminary hearing to determine 
the appropriate forum for a housing dispute 
according to its importance, complexity, 
substance and other matters including the 
circumstances of the parties. 
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2.13.9 



These two stages will act as a filter, leaving 
for arbitration only those cases which the 
district judge considers capable of being 
resolved by the informal procedure. One of the 
factors the district judge will be expected to 
bear in mind in making that decision will be the 
"substance" of a case. He will thus have 
discretion to refer to trial a case where large 
amounts of money are at stake if he considers 
that that factor may warrant legal representation 
or rights of appeal. Conversely, he will have 
discretion not to refer a high value case to 
trial if he considers that the legal and 
evidential issues are straightforward and that 
there are no other factors that warrant trial. 

2.13.10 A further safeguard is that, at the second stage, 
the district judge's decision will be appealable 
to a Circuit Judge. 

2.13.11 In the light of these points, it is at least 
arguable that it would be wrong to channel cases 
away from arbitration, simply on grounds of 
value, when they are otherwise suited to the 
informal procedure, and where the benefits for 
which the procedure was proposed might thereby be 
denied to the parties. 

2.14 The preferred option is that no financial limit should be 
imposed by rule, bearing in mind that the financial 
substance of a case will be a factor in the district 
judge’s decision as to forum. 

Questions for consultation 

2.14.1 Do you agree that no financial limit needs to be 
placed on disputes eligible to be heard under the 
housing action? 
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2.14.2 If not, what considerations should determine the 
level of the financial limit in those cases 
susceptible to a monetary value? 

2.14.3 What should the initial figure be? 

2.15 Before leaving these issues, consultees are invited to 
consider the point mentioned in paragraph 2.13.7: should 
the defendant be entitled to challenge the plaintiff's 
choice of forum at the outset? 

2.16 If so, a defendant to a housing case eligible for the 
housing action would have the right, on submitting his 
defence: 

(a) to request a housing arbitration where the 
plaintiff had issued a summons for trial; or 

(b) to request trial where the plaintiff had issued 
a housing action by way of outline complaint. 

2.17 On receipt of a defendant's request for change of forum, 
the papers would be referred to the district judge for a 
preliminary view, which would be notified to the parties. 
Then, either: 

(a) where there is no objection, the matter would 
proceed according to the district judge's 
preliminary view; or 

(b) where either party objects, the matter would be 
listed for a hearing as to forum before the 
district judge in chambers. 

2.18 If, at the hearing as to forum, the district Judge decided 
that the matter was appropriate for arbitration, he could 
proceed as a preliminary hearing for a housing action. His 
decision as to forum would, however, be appealable to a 
Circuit Judge. 
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2.19 It can be argued that the purposes of the housing action 
will not be fulfilled unless a procedure on these lines is 
provided. For example, a tenant of a corporate or public 
landlord may be deterred from defending an action issued 
against him if he has no option but to defend in open 
court. On the other hand, consultees may consider that the 
procedure outlined above would inject unnecessary delay 
into the progress of a case. 

Questions for consultation 



2.19.1 Should the defendant be entitled to challenge the 
plaintiff's choice of forum at the outset? 

2.19.2 If so, is the procedure outlined in paragraphs 2.15 
- 2.19 the right one? 



ilssessors 

2.20 Consultees in 1987 pointed out that the cost of obtaining 
expert evidence might deter litigants in housing cases from 
using an arbitration procedure which would not entitle them 
to recover their costs if successful. To meet the point, 
the CJR proposed that expert assessors should be available 
at public expense to a district judge conducting a housing 
arbitration. 

2.21 Section 14 of the Courts and Legal Services Act 1990 will, 
when brought into force, amend section 63 of the County 
Courts Act 1984 to give a district judge discretion to 
summon assessors of his own motion in proceedings to be 
prescribed; and for such assessors to be paid from public 
funds. Subject to commencement and to the necessary 
subordinate legislation, therefore, the statutory framework 
is in place for the CJR's proposal. 
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2.22 However, there are difficulties in identifying the types of 
dispute in which assessors will be needed before district 
judges have developed some experience of dealing with a new 
range of housing disputes by arbitration. It is proposed 
in the first instance, therefore, to introduce the housing 
action without assessors, relying instead on district 
judges’ discretion at the preliminary hearing to refer a 
case to trial if the evidential issues appear to warrant 
expert advice. 

2.23 In this way it will be possible to build up over a period 
the information on which decisions can be based in the 
future. For example, if in the first year or two a high 
proportion of otherwise suitable cases are referred to trial 
at the preliminary hearing for want of technical expertise, 
the pattern of disputes in which this occurs can be analysed 
to provide information on the range of professional or 
technical specialisms concerned and the nature of advice or 
assistance needed. In consultation with professional bodies 
and advice agencies, arrangements for selecting, appointing 
and training experts to act as assessors can then be focused 
more sharply on need, so that the cases most suited to 
arbitration can gradually benefit. 

2.24 If, on the other hand, initial experience shows that the 
types of case in which litigants most frequently request 
arbitration do not turn on technical issues, special 
arrangements may prove unnecessary. 

Question for consultation 



2.24.1 Do you agree that the question of assessors to 
advise in housing arbitrations should be 
considered in the light of initial experience? 
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Costs and legal aid 



2.25 In paragraph 738(iv)(d) of the CJR it is envisaged that the 
allowances for parties, costs and expenses would be the 
same as those which apply in small claims. 

2.26 The success of the small claims arbitration procedure (there 
are about twice as many arbitration hearings as there are 
county court trials each year) has been largely attributed 
to the fact that litigants are not generally at risk of 
paying their opponents' costs if they lose. That is a 
crucial element in the Lord Chancellor's policy of promoting 
access to justice, of which the housing action is an 
important part. 

2.27 Just as the small claims arbitration procedure is designed 
for claims which do not involve complex legal issues, and 
which do not therefore warrant legal representation, so is 
the housing action. It will benefit from specific 
additional safeguards for litigants without legal 
representation, as well as from measures which are also 
being taken to improve the small claims procedure. 

2.28 Safeguards specific to the housing action will be: 

( a ) an informal originating document based on an 
outline complaint; 

(b) no automatic reference to arbitration of a housing 
case; 

(c) compulsory preliminary hearings. 
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2.29 Proposed improvements to the small claims procedure, which 
the housing action will share, include: 

(a) an interventionist role for the district judge 
(requiring all questioning of witnesses to be 
through the district judge unless both parties are 
legally represented) so that he is in a position 
to ensure fairness, especially where the parties 
are unequally represented; 

(b) the right for a litigant to be represented by a 
lay adviser . of his or her choice, under 
section 11(2) of the Courts and Legal Services 
Act 1990, which it is proposed to bring into 
effect in respect of small claims, the housing 
action and possession proceedings. 

2.30 Green Form legal advice and assistance will be available, 
subject to the legal aid regulations, to litigants in 
housing cases who need help in preparing their case for 
arbitration, as it is to those contemplating bringing a 
small claim. 

2.31 The combination of these measures will provide safeguards 
for unrepresented litigants while maintaining the 
accessibility and informality of the procedure. There is 
therefore no proposal to depart from the CJR’s view either 
that the costs provisions in housing arbitrations should be 
in line with those for small claims arbitrations; or that 
legal representation, though permitted, should not be 
encouraged by making legal aid available. 
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PART III : THE RECOVERY OF RENT OR MORTGAGE ARREARS 



An unsound practice 

3.1 The problem identified in the 1987 consultation paper was 
that many social landlords and large mortgagees were using 
the housing possession procedure primarily to recover 
arrears . There were two main reasons: 

(i) neither the existing default action for debt nor 
the (little-used) rent action was seen as 
providing as effective a sanction as the 
threatened loss of a defendant's home; 

(ii) if either of these alternatives failed to secure 
payment, the plaintiff was obliged to start new 
proceedings for possession, during which time 
further arrears were likely to build up. 

3 . 2 While these arrangements are understandable in certain 
circumstances, in a large number of cases the threat of 
eviction is neither appropriate nor necessary. To use the 
possession procedure where payment of arrears is 
forthcoming, if delayed, is socially and administratively 
unsound. A defendant inappropriately threatened with 
eviction may suffer stigma, stress, and the additional 
financial burden of meeting the plaintiff's costs. The 
plaintiff, on the other hand, suffers further financial loss 
while awaiting a hearing. From an administrative point of 
view, judge-time and courtrooms are needlessly deployed for 
uncontested cases. Modifications to the procedures needed 
to be found which would encourage housing creditors to 
choose the method most likely to achieve their objects 
without these adverse side effects. 
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Attempts to find a solution 



3.3 Two solutions have been proposed, both of which have 
foundered on consultation. 

3.4 The first, proposed in 1987, was for a two-stage arrears 
action which would filter out cases where arrears were 
recoverable before allowing the plaintiff to apply for 
eviction. Respondents opposed this proposal on the grounds 
that the sanction of eviction would not be immediately 
apparent at the first stage; that it would lead to more, 
rather than fewer, evictions; and that it would lengthen 
proceedings for landlords actively seeking possession 
because they would be required to go through both stages. 

3.5 The second solution, proposed by the CJR in the light of 
responses to the first, was to differentiate more clearly 
between actions for possession and for arrears, and to 
tailor the procedures to the respective functions of each 
type of action. In possession cases, the focus was on 
encouraging greater participation by defendants and enabling 
the court to reach better-informed decisions (see Part IV). 
To deal with arrears, the CJR proposed a new form of rent 
action: since it was designed primarily to recover a debt, 
it could be conducted without a hearing in uncontested cases 
and so would be cheaper, quicker and more attractive to 
landlords who might otherwise opt for full possession. 

3.6 Paragraphs 732-733 of the CJR, which set out its proposals 
for a new rent action, are at Annex B. These were modified 
slightly before consultation in 1990 in the light of other 
recent and projected changes in court procedure. (For 
example, following the reduction in the courts' banking 
function in April 1990, it would not have been possible for 
judgment to be entered automatically in default of a 
defence, since the court would not know what payment, if 
any, had been made direct to the landlord. ) The main 
features of the modified proposals are at Annex C. 
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3.7 The responses to consultation were lukewarm. Local 
authorities who used the possession action said they would 
continue to do so because it provided the most effective 
mechanism to recover arrears of rent. The consultation 
paper suggested that future changes to the possession action 
as recommended by the CJR would require a court to examine 
more closely the steps a landlord had taken to recover 
arrears before exercising its discretion to grant 
possession. This caused concern among both landlords and 
tenants. Landlords were worried that they would have to 
bring a rent action before applying for possession. They 
argued that this would delay the eventual recovery of 
arrears resulting in an increase in the amount owed. 
Tenants were fearful that failure to contest a rent action 
or to pay under a court judgment might lead courts to grant 
possession virtually automatically without consideration of 
the tenant ’ s circumstances . 

3.8 The proposals were therefore withdrawn. 

A fresh look. 

3 . 9 Why have two reasoned attempts to solve the possession/ 
arrears problem failed? A fresh analysis in the light of 
this experience suggests that they failed because both were 
based on the premise that it was possible to reconcile in 
one action full effectiveness for the landlord with full 
safeguards for the tenant. The first proposal sought to 
combine a default procedure with a possession procedure in 
a two-stage action. The CJR recognised that actions for 
possession must remain separate from actions for recovery 
of arrears, but the proposals for consultation still 
suggested a link which sought to meet the perceived needs 
of both landlords and tenants, and, perhaps for that reason, 
satisfied neither. 
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3 . 10 These considerations argue for an approach which provides 
a speedy and efficient procedure for the recovery of debt 
and an unconnected possession procedure which enables the 
court to examine the parties’ circumstances fully. If 
housing creditors know that at a possession hearing the 
court will not grant possession lightly, nor order payment 
of arrears without fully considering debtors' ability to 
pay, the possession action may prove a less attractive first 
step to recovery. If, in addition, there is a default 
action which is quick, simple, cheap and convenient for both 
parties, and which acts as an effective deterrent to 
building up further debt, housing creditors may be 
encouraged to resort to it sooner: it is as helpful to the 
debtor as to the creditor to prevent arrears from 
accumulating . 

3.11 The county court default action has developed, since the 
Review Body consulted on housing matters, into a debt 
recovery tool that is not only efficient but also effective: 
out of 2.95 million default summonses issued in 1990-91, 
only 1.74 million were registered as having judgment 
entered. This suggests that in around 40 per cent of cases 
the issue of a summons alone was sufficient to prompt 
payment . 

3.12 The proposal now put forward, therefore, is that; 

( i ) housing creditors whose primary aim is to recover 
rent or mortgage arrears should be encouraged to 
use the improved default action; 

(ii) the existing rent action (which requires a 
hearing) should be withdrawn and not replaced; 

(iii) the possession action should be improved as the 
CJR recommended (see Part IV) for the purposes of 
plaintiffs whose primary aim is possession. 
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The improved default action 

3.13 If landlords and lenders are to be encouraged to use the 
default action promptly, they will need to be persuaded of 
its speed and effectiveness. Several measures have already 
been taken to this end. Others are expected to take effect 
during 1992, when the existing rent action would be 
withdrawn and the new possession procedures introduced. The 
main trend of the changes has been to place more control in 
the hands of the plaintiff, who will be in a far better 
position to minimise delays. 

Speed 

3.14 The flow chart at Annex D shows that: 

in an uncontested claim the interval between issue 
and judgment should not exceed two weeks (and it 
can take as little as four days for the summons 
to prompt payment ) ; 

where there is an admission and offer to pay, the 
interval between issue and judgment should not 
exceed 

- three weeks if the plaintiff accepts the 
offer; 

four weeks if the plaintiff rejects the offer 
and the court decides; 

where there is a defence, the interval between 
issue and hearing should not exceed six weeks . 
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3.15 Several factors combine to achieve these improved 
timescales. Since April 1990 payments have been made direct 
to the plaintiff without the involvement of the court, 
unless there is a need for the court to know of the payment. 
From July 1991, full admissions of liquidated claims are 
also to be sent direct to the plaintiff. 

3.16 Where the court has an involvement, or a hearing is needed, 
waiting times continue to be reduced and efficiency 
increased as a result of a combination of measures. For 
example, most county courts now benefit from access to 
county court trial centres which enable longer trials to be 
heard without interruption. The gradual devolution to court 
staff (from July 1991) of administrative functions 
previously conducted by the judiciary will release judge- 
time for hearings without depriving parties of the safeguard 
of a judicial decision where requested. There will be more 
flexibility in listing cases for trial as a result of 
increases in the trial jurisdiction of district judges and 
the small claims arbitration limit (£5,000 and £1,000 
respectively from 1 July 1991). The removal of the 
financial limits to the county court’s general jurisdiction, 
also from July 1991, will provide additional flexibility. 

Other attractions 



3.17 For the creditor, the county court default action is 
convenient, simple and inexpensive, while retaining 
safeguards for the debtor. Larger landlords and mortgagees 
have, since January 1990, had the benefit of issuing 
summonses in bulk through the computerised summons 
production centre, which aims to issue within 24 to 48 hours 
of receipt. From July 1991, creditors may issue default 
proceedings for any amount in any county court. Only if a 
defence is filed will the case be transferred to the 
defendant’s home court. Creditors may also prepare their 
own originating documentation, including the default 
summons . 
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Financial considerations 



3.18 The minimal costs of issuing default or enforcement 
proceedings in a county court can be recovered as part of 
the debt. From 1 July 1991 interest is payable on county 
court judgments over £5,000, as it is in the High Court, and 
may become payable on lower value Judgment debts in the 
future. 

Simplicity and clarity 

3.19 The procedure, forms and explanatory leaflets are clear and 
simple to follow. A new series of county court leaflets is 
to be introduced in July 1991, with further additions in the 
same series to follow. Court staff can explain the 
procedures and requirements to parties who have any 
difficulty with them. Where a disputed claim for arrears 
does not exceed £1,000, the matter will normally be dealt 
with by arbitration as a small claim. From January 1992, 
it is proposed that the district judge will adopt an 
interventionist role in arbitrations, to ensure that any 
inequality between the parties is eliminated. A right to 
lay representation in arbitrations is also proposed. 

Vhat are the disadvantages? 

3.20 If this proposal - to dispense with a special rent action 
altogether in favour of the default action - were to be 
adopted, would any benefits of the previous proposals be 
lost? An analysis of the eight main features of the 1990 
proposals, as set out in Annex C, suggests that all the 
benefits would be retained. 
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3.21 The independence of the default action from the possession 
action should meet the fears expressed in the previous 
consultation that possession will be granted without proper 
enquiry. Creditors, on the other hand, will have a true 
choice between issuing default proceedings or possession 
proceedings without any requirement to go through default 
proceedings first. But the proposed arrangements should 
encourage creditors to choose responsibly and for the right 
reasons. Those who previously considered that possession 
proceedings provided the only effective sanction against 
non-payment will need to balance that consideration against 
the relative benefits of the default action where they 
believe the debtor has the means to pay. Where they do 
believe that to be the case, creditors can help the debtor 
as well as themselves by issuing default proceedings 
promptly. Where housing creditors believe the debtor has 
insufficient means, the possession action is more likely to 
be the proper option. 

3.22 Respondents to previous consultations urged that the 
proposals for the rent action should include, if not a 
requirement, then at least a reminder to tenants to continue 
to pay current rent while paying their arrears. That 
concern is understandable. If special forms had been 
produced for a new rent action, a reminder to pay current 
rent would have been included. 

3.23 It may not prove practicable to provide special forms for 
housing creditors and at the same time to make available to 
them all the benefits of the default action - in particular, 
the facility of computerised bulk issue. Consideration is 
being given to whether, and if so how, this might be done. 
If the practical difficulties cannot be resolved, however, 
housing creditors using the default action could themselves 
bring to the attention of tenants or mortgagors in 
correspondence any special reminders that they considered 
important to include, such as the necessity of continuing 
to pay current rent, and where to get advice. 
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Question for consultation 



3.23.1 In the light of the improvements to the possession 
action outlined in Part IV of this paper and the 
improvements to the default action outlined above, 
do you agree that there should be no special 
procedure other than the default action for the 
recovery of rent or mortgage arrears? 
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PART IV : POSSESSION ACTIONS ON GROUNDS OF ARREARS 



CJR recommendation 

4.1 In Part III it is argued that it is in the interests of 
housing creditors and debtors if the former are discouraged 
from using the possession action as a first step to the 
recovery of arrears; and that this can best be achieved by 
providing 

a quick and efficient debt recovery procedure (the 
county court default action) and 

an unconnected possession procedure which affords 
the court the opportunity to examine the parties ' 
circumstances fully. 

4.2 The main reason for improving the possession procedure is, 
however, to render it more effective for its primary 
purpose: consideration by the court of whether or not it is 
reasonable or appropriate to grant, refuse or postpone an 
order for possession. 

4.3 The types of case which the Review Body had particularly in 
mind were those under the Rent Act 1977 and the Housing Acts 
1980 and 1985, where the court has a statutory duty in 
certain cases to consider whether it is reasonable to grant 
an order for possession. If it suspends an order for 
possession on terms as to repayment of arrears, the court 
must not impose terms which would cause exceptional hardship 
to the tenant or which would be unreasonable. Under the 
Administration of Justice Act 1970, in mortgage possession 
cases, the court has a more general discretion to postpone 
possession if the arrears can be paid within a reasonable 
period. 
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4.4 



The CJR recognised that the court frequently had 
insufficient information on which to make these decisions, 
mainly because few defendants attended hearings or used 
court forms to supply the court with written details about 
their family and financial circumstances. 

4.5 The CJR therefore recommended (R.78): 

In housing possession cases there should be 
reforms in procedure and forms to provide 
the court with fuller evidence on the basis 
of the claim and the circumstances of the 
defendant. 

Administrative measures 

4.6 This recommendation raises no new policy issues on which it 
is necessary to consult at this stage, although consultees ' 
suggestions for improving the forms and procedures will be 
considered. Proposed changes to prescribed forms, and any 
associated Rule changes, will be included in the next stage 
of the consultation process later on this year. 

4.7 Examples of the changes currently under consideration 
include: 

(a) improvements to Form N.5 (possession summons), 
to make clear to a defendant that he is at risk 
of losing his home if he does not return the form 
of reply or attend the hearing; that the 
proceedings in which he is involved are not 
criminal; and that he can seek advice from advice 
agencies ; 

(b) improvements to Form N.ll (form of reply), to 
provide for details to be given of the 
defendant’s income and liabilities, any housing 
benefit received, and any mitigating 
circumstances, as well as advising the defendant 
on opportunities to counterclaim; 
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(c) an Order under s.ll(2)(d) of the Courts and Legal 
Services Act 1990 (see paragraph 2.29 above) to 
allow lay representation as of right. 

Should there be a costs penalty? 

4.8 There is, however, one issue arising from the matters 
discussed in Part III, on which consultees’ views are 
invited now. 

4.9 In paragraph 3.21 it was said that housing creditors should 
have a true choice between taking possession proceedings 
(where their primary aim is possession) and default 
proceedings (where their primary aim is recovery of 
arrears ) and that no requirement should be imposed on them 
to take default proceedings before seeking possession. 
Nevertheless, it was made clear that housing creditors 
should be encouraged to make that choice for the right 
reasons. The question for consideration in this context is 
whether there should be a presumption against landlords or 
mortgagees recovering their full costs in possession 
proceedings if it appears to the court that they initiated 
the proceedings solely as a means of recovering arrears. 

4.10 The present position as to costs differs between mortgage 
possession cases and the recovery of rented property. A 
mortgagee is entitled to an order enabling him to take his 
costs out of the proceeds of the mortgaged property unless 
the court considers he acted unreasonably. However, in 
most cases the mortgage agreement provides for the 
mortgagee to recover costs in any event. In actions for 
the recovery of rented property a landlord may recover 
costs at the discretion of the court. The court can award 
costs to a landlord whether an order for possession is 
made, suspended or refused. 
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4.11 Where the court has discretion, it may be possible to 
introduce a presumption against awarding costs in full 
where possession proceedings result only in an order for 
arrears. That presumption would not apply if the plaintiff 
satisfied the court that he had acted reasonably in taking 
possession proceedings. 

4.12 Such a provision could act as a financial incentive to 
landlords and mortgagees to use the default action rather 
than the possession action for the recovery of arrears. But 
it would avoid rendering failure to take default 
proceedings a factor in the court’s decision whether or not 
to grant possession (as in the previous proposals). 

4.13 Although this proposal has its attractions, consul tees will 
recognise that the court has wider discretion in the case 
of landlords than in the case of mortgagees - when they are 
contractually entitled to their costs. The provision might 
therefore operate unequally as between landlords and 
mortgagees. However, other aspects of mortgagees' costs 
are under examination separately (see CJR Recommendation 85 
and paragraph 1.7 above). If that resulted in the court 
having wider discretion in respect of mortgagees ' costs in 
possession proceedings, a similar costs penalty might also 
be considered. 

Questions for consultation 



4.13.1 Where the court has discretion to award costs to 
the plaintiff in possession proceedings, should 
there be a presumption against awarding costs in 
full where only an order for payment of arrears 
is granted, unless the plaintiff can satisfy the 
court that he acted reasonably in taking 
possession proceedings? 

4.13.2 If such a provision operated unequally as between 
landlords and mortgagees, are there nevertheless 
merits in introducing it? 
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PART V ; POSSESSION ACTIONS FOR PRIVATE LANDLORDS UNDER ASSURED 
TENANCIES 



Assured tenancies 

5.1 Part I of the Housing Act 1988 introduced a new form of 
"assured" tenancy to replace protected tenancies (except 
those in existence before the 1988 Act came into force). 

A feature of assured tenancies, which they share with 
regulated and secure tenancies, is that the court may grant 
possession only on certain statutory grounds. 

5.2 An "assured shorthold tenancy" is an assured tenancy 
granted for a fixed term of not less than six months. 
Landlords are entitled to recover possession of premises 
let on assured shorthold tenancies on the expiry of the 
fixed term without having to show one of the statutory 
grounds. This gives landlords an absolute right to 
possession on the expiry of the tenancy. 

The problem for private landlords 

5.3 However, such landlords have no option at present but to 

use the county court possession procedure referred to in 
Part IV of this paper, which requires a hearing in all 
cases. If that procedure is improved and the forms amended 
as proposed, it will provide the court with a better 
opportunity to fulfil its duties under the Rent Act 1977 
and the Housing Acts of 1980 and 1985; but it could become 
unnecessarily burdensome to landlords seeking possession 
under certain of the grounds in the 1988 Act which can be 
determined without a hearing. Even without the 

improvements, private landlords seeking possession under 
assured tenancies frequently face lengthy delays in 
recovering what may well be their own homes, let during an 
absence abroad or for other reasons. 
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5.4 



Not only can this cause financial hardship and distress to 
individual home owners; but it has tended to discourage 
people from letting their property, contrary to the objects 
of the 1988 Act. 

An accelerated procedure 

5.5 The Government therefore wishes to consult on a new, 
accelerated possession procedure for use under assured 
tenancies. The procedure, which would not require a 
hearing in all cases would apply on the expiry of assured 
shorthold tenancies, and to other assured tenancies where 
the court may grant possession under grounds 1, 3, 4 and 5 
of Part I of Schedule 2 of the Housing Act 1988. 

5 . 6 These grounds concern recovery of the property for owner 
occupation, or following a holiday letting or a student 
letting, or for occupation by a Minister of religion. The 
landlord is required to have served notice on the tenant 
before the tenancy started that he might recover possession 
under the relevant ground. The courts have discretion to 
dispense with the requirement for prior notice in respect 
of owner occupation (ground 1), and it is proposed that the 
accelerated procedure should not be available to a landlord 
seeking possession under ground 1 unless he has furnished 
prior notice as required. Otherwise, the court will 
exercise its discretion at a hearing. 

5.7 The diagram at Annex E shows how the proposed procedure 
would operate. It is described in more detail below. 
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Preliminary 



(1) As required by statute, the landlord serves 
notice on the tenant that he intends to seek 
possession. (A minimum of two months’ notice is 
required by statute for all the grounds to which 
the new action would apply. ) 

(2) If the tenant fails to comply with the notice, 
the landlord • prepares the necessary possession 
summons and particulars of claim. 

Start of proceedings 

( 3 ) The landlord provides the county court with the 
summons and the particulars of claim. The court 
serves the summons on the tenant by post. Service 
is deemed to have taken place seven days after 
the date of posting. The summons is accompanied 
by a form of reply on which the tenant can 
respond to the court. 

(4) The tenant has 14 days from the date of service 
in which to make a reply to the court. 

Admission by tenant 

(5) Where the court receives an admission, it sends 
a copy of it to the landlord who applies to the 
court for possession. With his application the 
landlord provides evidence to satisfy the court 
that the statutory grounds for possession are 
met. 
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Defence 



(6) Where the court receives a defence, it may send 
a copy of it to the landlord, inviting him to 
submit any evidence which may be necessary and, 
if he considers that the tenant's grounds for 
disputing the claim do not constitute a defence, 
an application for possession. 

( 7 ) On receipt of the landlord ' s evidence and/or 
application, a Circuit judge or district judge 
decides whether the case should go to hearing or 
whether it can be decided on paper. 

(8) If it is to be decided on paper, the district 
judge may not make an order unless he is 
satisfied: 

(a) that the tenant has received the statutory 
notice; 

(b) that the application is supported by the 
evidence that the landlord is entitled to 
possession; 

( c ) that the tenant ' s grounds for disputing 
the claim do not constitute a defence. 

(9) If the judge decides that a hearing is necessary, 
the court fixes a date, giving not less than 8 
days notice to both parties. 

No reply received 

(10) If no defence or admission is received from the 
tenant 14 days after service, the landlord 
applies to the court for possession. With his 
application he must provide any further evidence 
needed that he is entitled to possession in 
accordance with the statutory requirements. 
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(11) Where the court receives an application for 
possession, the papers are referred to a judge 
to make an order. Before making an order, the 
judge must be satisfied; 

(a) that the tenant has received the statutory 
notice; 

(b) that the application is supported by the 
evidence that the landlord is entitled to 
possession; 

(c) that no defence has been filed. 

Possession order 



(12) Where a judge is satisfied that an order for 
possession should be made on the basis of an 
application for possession or following a 
hearing, he makes the order and the court serves 
it on the landlord and tenant by post. 

(13) If the tenant does not comply with the order the 
landlord may request a warrant of possession. 

Questions for consultation 



5.7.1 Do you agree that an accelerated possession 
procedure should be introduced for use on the 
expiry of assured tenancies and under grounds 1, 
3, 4 and 5 of Part I of Schedule 2 of the Housing 
Act 1988 (subject in all cases to prior notice 
having been served)? 

5.7.2 Is the procedure outlined above the right one? 
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PART VI : UNDISCLOSED TENANTS 



Lett±ng a mortgaged property 

6 . 1 Most mortgage deeds preclude borrowers from letting the 
mortgaged property without the lender’s consent. A 
borrower in breach of this term will be liable to 
termination of the mortgage contract. 

6.2 A prospective tenant would not normally expect to know 
whether the property in question was secured by a mortgage; 
nor, if he did know, would he necessarily doubt that the 
borrower had obtained consent to let. Some cautious 
prospective tenants might seek written confirmation that 
the prospective landlord had obtained all necessary 
consents to let; but it is unrealistic to expect people 
always to do so, especially if they are competing for 
scarce accommodation. 

The position of the tenant 

6.3 What is the position of such a tenant, under a tenancy 
unlawfully granted, when a possession order is made in 
respect of the property he occupies (whether on grounds of 
the borrower’s mortgage arrears, or on grounds of the 
breach)? The tenant is not a party to the mortgage 
contract nor to the possession proceedings. Neither the 
court nor the lender has any obligation to warn him that he 
is at risk of losing his home. Although some major 
building societies do, as a matter of course, send 
notification to "the occupier", there is no requirement for 
them to do so. 
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6.4 If the landlord fails, or Is unable, to serve notice on the 
tenant in accordance with the tenancy agreement, the tenant 
may be faced with eviction without warning, through no 
fault of his own. A (probably futile) claim for damages 
against the landlord will not overcome the immediate 
difficulties he faces. 

A possible solution 

6.5 The Lord Chancellor’s Department has considered with the 
Department of the Environment whether there is a way of 
ensuring that a tenant in this position at least receives 
due warning of impending possession proceedings. A warning 
might allow the tenant time to find alternative 
accommodation, or to apply to the court to be added as a 
defendant to the possession proceedings, if he claims to 
have some right as against the plaintiff to remain on the 
premises. 

6.6 The proposal is that there should be a requirement on the 
plaintiff to send notice of the proceedings to the subject 
property, marked for the attention of the occupier. The 
requirement would apply in all proceedings brought by 
mortgagees for the recovery of property consisting of or 
including a dwelling-house. 

6.7 The mortgagee/plaintiff would be further required to state 
in his particulars of claim that he had done so, as 
mortgagees are currently required to do under Order 6 
rule 5(1A) in respect of their obligations under the 
Matrimonial Homes Act 1983. The duty in this case, 
however, would not extend to establishing whether or not a 
tenant was in occupation, nor to establishing the name of 
the tenant, if any. 
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Questions for consultation 



6.7.1 Should there be a requirement for mortgagees who 
bring possession proceedings in respect of 
residential property to send a notice to the 
occupier of the subject property that they are 
doing so? 

6.7.2 If so, should there be a further requirement for 
mortgagees to state in their particulars of claim 
that they have sent such a notice? 
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PART VII : THE RIGHT LEVEL OF JURISDICTION FOR HOUSING 
POSSESSION CASES 



7.1 It is the Lord Chancellor’s policy gradually to relieve the 
High Court of cases which do not warrant its specialist 
resources. New allocation arrangements generally have been 
made under the High Court and County Courts Jurisdiction 
Order 1991* which comes into force in July 1991. By 
radically altering the county courts’ general jurisdiction, 
and requiring all personal injury actions below £50,000 to 
start in a county court, the Order lays the foundations for 
future measures to match the weight and importance of cases 
more closely to the level of court at which they enter the 
system and are tried. 

7.2 In respect of housing cases, the CJR recognised that the 
volume handled by the High Court was small in comparison 
with that in county courts. Nevertheless, the CJR 
recommended that a survey of High Court workload should be 
carried out to see whether housing possession cases which 
could be more appropriately handled in county courts were 
being handled in the High Court unnecessarily. If so, the 
possibilities might include: 

having all housing possession cases handled in 
county courts; 

county court entry for all housing possession cases 
with transfer to the High Court subject to strict 
criteria; 



*SI 1991 No.724 
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county court entry for most housing possession cases 
with direct entry into the High Court for those 
(other than Rent Act cases) above a given value. 

7.3 Information is currently being assembled to determine 
which, if any, of these three options should be pursued. 
Proposals will come forward for consultation later this 
year if it seems appropriate to effect a shift of housing 
possession cases from the High Court to county courts to 
coincide with the other reforms discussed in this paper. 
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PART VIII : LIST OF QUESTIONS FOR CONSULTATION 

Housing Action 



2.10.1 


Do you agree that the housing action should 
exclude, on introduction, disputes about 
possession, the right to buy and leasehold 
enfranchisement? 


2.10.2 


Do you agree that it should include disputes in 
the broad areas listed in paragraph 2.10? 


2.10.3 


What rights other than those mentioned 
specifically in paragraph 2.10 should be included 
initially? 


2.11.1 


Do you agree that the housing action should apply 
to both tenants and long leaseholders? 


2.11.2 


Do you agree that it should apply to both the 
public and the private sectors? 


2.14.1 


Do you agree that no financial limit needs to be 
placed on disputes eligible to be heard under the 
housing action? 


2.14.2 


If not, what considerations should determine the 
level of the financial limit in those cases 
susceptible to a monetary value? 


2.14.3 


What should the initial figure be? 


2.19.1 


Should the defendant be entitled to challenge the 
plaintiff's choice of forum at the outset? 


2.19.2 


If so, is the procedure outlined in paragraphs 
2.15 - 2.19 the right one? 
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2.24.1 Do you agree that the question of assessors to 

advise in housing arbitrations should be 

considered in the light of initial experience? 

The recovery of rent or mortgage arrears 

3.23.1 In the light of the improvements to the 
possession action outlined in Part IV of this 
paper and the improvements to the default action 
outlined in Part III, do you agree that there 
should be no special procedure other than the 
default action for the recovery of rent or 
mortgage arrears? 

Possession actions on grounds of arrears 

4.13.1 Where the court has discretion to award costs to 
the plaintiff in possession proceedings, should 
there be a presumption against awarding costs in 
full where only an order for payment of arrears 
is granted, unless the plaintiff can satisfy the 
court that he acted reasonably in taking 
possession proceedings? 

4.13.2 If such a provision operated unequally as between 
landlords and mortgagees, are there nevertheless 
merits in introducing it? 

Possession actions for private landlords imder assured 

tenancies 

5.7.1 Do you agree that an accelerated possession 
procedure should be introduced for use on the 
expiry of assured tenancies and under grounds 1, 
3, 4 and 5 of Part I of Schedule 2 of the Housing 
Act 1988 (subject in all cases to prior notice 
having been served)? 



47 






5.7.2 Is the procedure outlined in paragraph 5.7 the 

right one? 

Undisclosed tenants 

6.7.1 Should there be a requirement for mortgagees who 
bring possession proceedings in respect of 
residential property to send a notice to the 
occupier of the subject property that they are 
doing so? 

6.7.2 If so, should there be a further requirement for 
mortgagees to state in their particulars of claim 
that they have sent such a notice? 
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ANNEX A 



EXTRACT FROM UNIFIED LIST OF RECOMMENDATIONS 





OF THE 

CIVIL JUSTICE REVIEW 


HOUSING CASES 
(CHAPTER 10) 
Forum for dealing 
with housing cases 


(77.) There should be no separate housing 
court but the systematic handling of housing 
cases should be actively encouraged. In 
particular, courts should maintain 
distinctive lists for housing cases. 
(Paragraph 723) 


Possession procedure 


(78.) In housing possession cases, there 
should be reforms in procedure and forms to 
provide the court with fuller evidence on the 
basis of the claim and the circumstances of 
the defendant. (Paragraph 730) 

(79.) The only reference in the title 
appended to lists of possession cases should 
be to the name of the local County Court. 
(Paragraph 731) 


Rent action 


( 80 . ) There should be a new form of rent 

action. (Paragraph 733) 


Housing action 


There should be a new form of housing action. 
(Paragraph 738) 


High Court 
jurisdiction 


(82.) Subject to an early survey there 

should be an effective shift of housing 
possession cases from High Court to County 
Court . ( Paragraph 744 ) 


Judicial training 


(83.) Judges and district judges should 
receive specific and systematic training in 
housing work. Training should be organised 
by the Judicial Studies Board and should 
include training in social security systems, 
local authority management practices and the 
relevant legislation. (Paragraph 747) 
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Information for 
litigants 



Mortgage possessions 



Rent Assessment 
Committees 
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(84.) Details of the new procedures should 
be publicised to local authorities, housing 
associations, banks and building societies. 
(Paragraph 748) 



(85.) The practice of adding mortgagees' 
costs to security without specifying an 
amount should be discontinued. (Paragraph 
749) 



(86.) Rent Assessment Panels should be 
integrated into the national structure for 
courts and tribunals administered by the Lord 
Chancellor. (Paragraph 751) 
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anne:x b 



CJR PROPOSALS FOR A NEW 
RENT ACTION 
( 1988 ) 



732. The existing rent action, which was introduced in 1971 as 
an alternative method of recovering arrears, is little used. 
It takes as long as the better known possession procedure 
and costs as much, since every rent action case involves a 
court hearing. What is needed is cheap, speedy progress to 
judgment, coupled with the opportunity for the tenant to 
offer a realistic rate of repayment, or to enter a defence 
or counterclaim. The essence of the matter is that judgment 
in default of defence should be obtainable after 15 days and 
that, in the absence of a defence or counterclaim there 
should be no hearing. The judgment should be subject to the 
normal debt enforcement procedures. The procedure would 
have the following features: 

Reduction In delay 

( i ) Because there is no hearing it will normally be 
possible for the landlord to obtain judgment 
within 15 days after service thus discouraging 
the accumulation of substantial arrears. 

Reduction in cost 

( ii ) The landlord will not incur the costs of 
attending a hearing and his administrative costs 
will be reduced since the procedure does not 
require his further involvement once proceedings 
are issued. The tenant will pay a fixed amount 
of costs calculated on the amount of arrears, 
which will be substantially less than those 
awarded at a hearing. 

Judicial consideration of the appropriate rate of 

repayment 

(iii) If the tenant does not make any response the 
court will enter Judgment for the full amount 
claimed at the rate proposed by the landlord. 
If the tenant does respond (other than by way 
of defence or counterclaim) the district judge 
will consider on paper the repayment 
arrangements proposed by the landlord and the 
tenant and any details of the tenant's 
circumstances, and make his determination. 
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733. It is suggested that the rent action should take the form 
set out below: 

(i) The plaintiff should provide the following 
information in his particulars of claim in 
addition to that currently required under the 
County Court Rules: 

(a) a brief history of how the arrears have 
accrued up to the date of issue which 
should include dates of payments made 
or missed; 

(b) an indication of whether or not to his 
knowledge the defendant is receiving 
housing benefit; 

(c) in the light of (a) and (b) above, a 
statement of the rate of repayment he 
is seeking, 

(ii) There should be no hearing date specified on 
the summons. 

(iii) The summons should be served on the defendant 
together with a list of advice agencies, an 
expanded Form of Reply and a prepaid envelope 
to facilitate return of the reply. 

(iv) Where no reply is received from the defendant 
within 14 days of service, the court should 
automatically enter judgment by default in the 
terms indicated in the plaintiff’s particulars 
of claim. 

(v) Where a Form of Reply is returned and the 
defendant; 

(a) contests the claim or enters a 
counterclaim - the matter should be 
dealt with in the same manner as a 
defence or counterclaim to a small 
claim; 

(b) admits the debt and makes an offer of 
repayment - the district judge should 
consider the papers and make an order 
based on the information in the Form of 
Reply and the particulars of claim. In 
cases of difficulty the district judge 
should have discretion to invite both 
parties to a disposal hearing; 

(vi) The order for repayment should provide for 
payment of the arrears as claimed up to the 
date of issue and should remind tenants to 
continue to pay current rent as well as an 
amount off the arrears. 
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ANNEIX: C 



MAIN FEATURES OF A NEW RENT ACTION 



ISSUED FOR CONSULTATION IN 1990 



( i ) that a rent action may only be brought 
against an individual tenant who, at the 
time proceedings are commenced, is still 
in occupation of the premises in question; 

(ii) that the action must be brought in the 
tenant's local court; 

(iii) that the particulars of claim must include 
a history of the arrears; 

(iv) that the plaintiff must prepare his own 
summons ; 

(v) that a full admission by the defendant 
must be sent direct to the plaintiff, 
while a part admission or defence is sent 
to the court; 

(vi) that the plaintiff is entitled to judgment 
in default if the defendant has not paid 
the amount claimed, or delivered an 
admission or defence, within 14 days of 
service ; 

(vii) that the amount and rate of payment will 
be determined by the district judge 
without a hearing, unless he considers 
that more information is needed; and 

(viii) that any hearing will be conducted 
informally and in private, whether or not 
the amount claimed is within the normal 
small claims limit. 
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ANNEX D 
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Total time: up to 6 weeks 
from issue to hearing 



ANNEX E 



Assured Tenancies; 

Proposed Accelerated Possession Procedure 




Service is effective 7 days from date of posting 
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